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INTRODUCTION
The opioid use disorder and overdose crisis in the United States has proven 
especially harmful to Tribal Nations and their citizens. The Centers for Disease 
Control and Prevention found that Native American overdose deaths increased by 
500% from 1999 to 2015.2 In 2017, American Indians and Alaska Natives had the 
second highest rates of opioid-related deaths as compared to other racial/ethnic 
groups.3

A variety of factors have contributed to the increase in opioid use disorder and 
opioid-related overdoses across the U.S. generally4 and among Native communities 
specifically.5 However, predatory marketing, over-prescribing, and over-distribution 
of prescription opioids by manufacturers, distributors, doctors, and pharmacies 
is well-documented and has contributed to opioid-related overdoses in Tribal 
communities. In response, many Tribal Nations have filed hundreds of lawsuits 
in federal, state, and Tribal courts to seek compensation for the harm caused to 
Tribal governments and their citizens by the malpractices of these entities. The 
majority of these suits are joined in the national opioid multi-district litigation 
(MDL) in the Northern District of Ohio, while other Tribes have pursued treaty-
rights claims and other claims against these entities apart from the MDL.

To understand the basis for many 
of the claims in various Tribal 
opioid lawsuits, it is important to 
understand Tribal sovereignty and 
the parameters which the U.S. 
judicial system has imposed on 
Tribal sovereignty over hundreds 
of years. This issue brief begins with a short overview of Tribal sovereignty and 
federal Indian law. Next, this brief describes how the Tribal involvement in opioid 
litigation to seek compensation from responsible entities in the national opioid 
MDL, Tribal courts, and through treaty rights claims, has increased in the past five 
years. The litigation demonstrates that Tribes are distinct, sovereign entities who 
have been uniquely harmed by the opioid use disorder and overdose epidemic 
and as sovereign nations. It also highlights that Tribes are a necessary party to 
the larger discussion concerning the enormous harm done by prescription opioid 
manufacturers, distributors, and pharmacies.

The litigation demonstrates that 
Tribes are distinct, sovereign entities 
who have been uniquely harmed by 
the opioid use disorder and overdose 
epidemic and as sovereign nations.
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TRIBAL NATIONS AND FEDERAL INDIAN LAW
There are 574 federally recognized Tribes that maintain stewardship and authority 
over their land and people as distinct sovereigns. In addition, there are numerous 
other state-recognized and non-recognized Tribes that exercise inherent authority 
over the health and welfare of their people as part of their sovereign right “to make 
their own laws and be ruled by them.”6 Tribal sovereignty is recognized by federal 
law but is not created by it. Sovereignty is an inherent authority that Tribes have 
been exercising since time immemorial.7 Rich Tribal traditions have established 
health resiliencies by incorporating cultural practices into their public health 
practice.8 These traditions have been undermined by the unique web of federal 
law and policy which the United States relies upon to navigate its government-to-
government relationship with federally recognized Tribes.9 

The legal relationship between Tribes and the federal government is governed by 
federal Indian law and includes the federal government’s duty to address health 
disparities and provide sufficient health care to Tribal Nations.10 Federal Indian law 
has not served to reinforce the Tribes’ ability to care for their lands and people but 
has, in fact, served as a direct obstacle to Tribal public health practice because 
Congress’s  plenary power to legislate on any matter concerning American Indians 
and Alaska Natives.11 Congressional plenary power allows the federal government 
to preempt nearly all Tribal authority or treaty-guaranteed rights so long as there 
is congressional authorization.12

A foundational principle of federal Indian law is that, generally, the jurisdiction of 
the Tribes extends over their lands and people and states do not have jurisdiction 
on Tribal lands.13 Tribal jurisdiction over non-Tribal members on Tribal lands is 
confined to situations where the non-member conduct “threatens or has some 
direct effect on the political integrity, the economic security, or the health and 
welfare of the tribe.”14 This principle runs with force through some of the Tribal 
opioid litigation. Though federal Indian law has directly limited Tribal authority 
to combat public health crises by limiting Tribal jurisdiction, Tribal authority to 
assert jurisdiction over non-Tribal members is much stronger when combatting a 
public health crisis of such magnitude as the opioid use disorder and overdose 
epidemic.15
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PRESCRIPTION OPIOID MANUFACTURER AND 
DISTRIBUTER LITIGATION

In response to the opioid use disorder and overdose crisis within their jurisdictions, 
Tribal, state, and local governments have brought lawsuits against prescription 
opioid manufacturers and distributors generally on the ground that the misconduct 
of these entities has necessitated government spending of billions of dollars to 
resolve this crisis in their communities, and these defendants should reimburse 
the plaintiffs’ spending.16 Professor Nicolas P. Terry, Executive Director of the 
Hall Center for Law and Health at Indiana University, explains that these lawsuits 
have two essential components: “[f]irst, [that] the manufacturers overstated the 
benefits and downplayed the risks of the use of their opioids while aggressively 
marketing them (the overpromotion claim); and second, that the distributors 
failed to monitor or detect suspicious orders (the diversion claim).”17 These two 
components—overpromotion and diversion—appear in briefs filed by Tribes 
against opioid defendants.

The majority of Tribal opioid litigation 
tracks this basic theory and its 
components, but some Tribes have 
taken a distinctly different approach 
of relying instead on treaty rights 
guaranteed to protect against bad 
actors like opioid manufacturers. 

This issue brief provides an overview of the different litigations including Tribal 
involvement in the opioid MDL, suits brought based on treaty clauses, and suits 
brought in Tribal courts.

Some Tribes have taken a 
distinctly different approach of 
relying instead on treaty rights 
guaranteed to protect against bad 
actors like opioid manufacturers.

“

”
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TRIBAL INVOLVEMENT IN MDL 2804 NATIONAL 
PRESCRIPTION OPIATE LITIGATION

The largest litigation addressing the opioid use disorder and overdose crisis is MDL 
2804, In re National Prescription Opiate Litigation. The MDL is comprised of over 
2,000 individual actions brought by Tribal, state and local governments against a 
group of pharmaceutical manufacturers, distributors, and pharmacies.18 An MDL 
is a special procedure by which federal civil cases with similar question(s) of fact 
are transferred to one court to conserve judicial resources and, hopefully, lead to 
equitable and efficient outcomes in similar cases. The judicial panel selected the 
Northern District of Ohio as the forum for the opioid MDL, in part because Ohio 
has been hit particularly hard by opioid deaths.19

On June 4, 2018, a separate track was approved in the opioid MDL for all federally 
recognized Tribes and a special master was appointed to work with the Tribes to 
develop a Case Management Order.20 In October of 2018, 448 federally recognized 
Tribes filed an amicus brief opposing the defendant manufacturers, distributors, 
and pharmacies’ Motion to Dismiss in favor of the two Tribal Track “bellwether” 
cases, discussed more fully below.21 In November of 2019, Judge Dan Polster, 
the District Court judge overseeing the opioid MDL, who selected a few cases to 
“test” in his court, selected others for remand, to be tried in other courts as part 
of what he has deemed a “hub-and-spoke” strategy.22 The Northern District of 
Ohio will remain the “hub” of the opioid MDL and the “locus for global settlement,” 
and the other courts will serve as “spokes,” all of which will help accelerate a 
resolution to the MDL.23
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1. THE MDL REACHES INDIAN COUNTRY

The opioid litigation has generated widespread action among Tribal Nations 
across the country, which is reflected in the numerous federal and state court 
petitions that the Tribes have filed against opiate manufacturers, distributors, 
and pharmacies. Many of the complaints allege damages in the form of costs of 
establishing new Tribal resources such as treatment and rehab services, welfare 
and foster care for children whose parents suffer from opioid-related illnesses, and 
law enforcement resources. Still others, such as the Bay Mills Indian Community’s 
complaint against Purdue Pharma et al., note that the defendants’ actions have 
also “created a palpable climate of fear, distress, dysfunction, and chaos among 
Tribal residents” and that the Tribe itself has suffered damages in “the form of lost 
opportunity for growth and self-determination.”24

The Standing Rock Sioux Tribe in North Dakota filed a suit in 2018 and is now also 
joined in the MDL after years of free-flowing opiate distribution on the reservation. 
Records show that from 2006 to 2014 the supply of pills per capita doubled on 
the Standing Rock Sioux Reservation, compared to a national increase of only 
30%.25 The McKesson Corp., named in the Standing Rock suit as well as many 
other suits in the MDL, was responsible for supplying opiates to Standing Rock, 
handling nearly 80% of the opioids shipped to Indian Health Service facilities 
nationwide from 2006 to 2014.26 The 102-page complaint Standing Rock filed in 
the federal court is similar to other Tribal complaints and accuses defendants of, 
among other acts, marketing prescription opioids fraudulently, failing to comply 
with federal prescription drug laws, and violating federal RICO laws.27 Standing 
Rock joins hundreds of other Tribes hoping for a speedy resolution of the MDL in 
the form of a payout to affected Tribes.
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2. THE CHEROKEE NATION CASE

The only case brought by a Tribal Nation recommended for remand to the panel as 
a “spoke” by Judge Polster was Cherokee Nation v. McKesson Corp. et al.28 The 
case was originally brought by the Cherokee Nation in Cherokee Nation District Court 
in 2017 against McKesson Corporation, Cardinal Health, Amerisource Bergen, CVS, 
Walgreens, and Walmart, alleging that the companies had neglected their legal duty to 
monitor their supply chains when they flooded the Cherokee Nation with prescription 
opioids.29

According to reports from Centers for Disease Control and Prevention, opioid-related 
deaths in the Cherokee Nation doubled between 2003 and 2014 and the Nation alleges 
that more than 800 million milligrams of opioids were distributed annually in the 14 
county boundaries of the Nation.30 The 2017 case filed in the Cherokee Nation Court 
asserted claims of nuisance, negligence, unjust enrichment, and civil conspiracy, among 
other claims.31 Defendant distributors and pharmaceutical companies then filed suit in 
the Northern District of Oklahoma, challenging the Tribal court’s jurisdiction over the 
matter.32 On January 9, 2018, the Northern District of Oklahoma found the Cherokee 
Nation did not allege activities rising to the standard of activity that “threatens or has 
some direct effect on the political integrity, the economic security, or the health and 
welfare of the tribe,”33 because none of the alleged conduct was “specifically directed 
at the Cherokee Nation or its members.”34

The finding that Cherokee Nation did not have Tribal court jurisdiction over the matter 
was a blow to Tribal sovereignty because it limited a sovereign nation’s ability to 
exercise civil jurisdiction over its own opioid case and, consequently, protected the 
huge corporations who flooded Cherokee Nation territory with opioids to the detriment 
of Cherokee citizens.35 The Northern District of Oklahoma partially relied upon the 
notion that the Nation would have a choice of avenue after it was denied Tribal court 
jurisdiction.36

Despite the Nation’s efforts to keep the case out of federal court, when the Nation 
joined with the State of Oklahoma in the Oklahoma state court, the Northern District of 
Ohio removed the action to the MDL, and ultimately, Judge Polster’s order remanded 
Cherokee Nation to the Eastern District of Oklahoma as it was “the consensus pick 
of the Indian Tribe leadership committee” to serve as one of the three “spoke” cases 
of Judge Polster’s “hub-and-spoke” plan.37 So far, the court has not ruled on pending 
motions to dismiss brought by the opiate distributors and pharmacies but has approved 
an amended Case Management Order which states that the parties must finalize all 
discovery and file summary judgment motions by December of 2021 with an expected 
trial date after the new year.38
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3. THE “HUB” BELLWETHER’S: MUSCOGEE (CREEK) NATION AND BLACKFEET 
TRIBE OF MONTANA

While the Cherokee Nation’s case was selected to be the Tribal remand case, 
the Muscogee (Creek) Nation (MCN) and Blackfeet Tribe cases were selected 
to be the two bellwether Tribes in the North District of Ohio as the two Tribal 
demonstration cases.39 The results of these two “bellwether” cases on the “Tribal 
Track” in the MDL will then hand down resolutions to similar cases with other 
Tribes.40 Other Tribal Nations signed on to an amicus brief to show support for the 
two “bellwether” Tribes and further explain 
the distinct impact opioids have had on 
Native communities across the country.41 
The amicus brief represents around 78% 
of all federally recognized Tribes in the U.S.

At the opening arguments on October 21, 2019, MCN argued that Tribal Nations 
are not to be forgotten in the MDL. MCN Attorney General Dellinger stated to Judge 
Polster “[t]his devastation comes on top of centuries of displacement, oppression, 
and neglect, all of which together make addressing the opioid epidemic in our 
remote communities that much more challenging.”42 As the Tribal Track cases 
proceed to trial, these unique harms experienced by Tribes as a result of opioid 
manufacturers’ and distributors’ actions are likely to be at the forefront of motion 
practice and settlement negotiations by Tribal leaders.

4. SETTLEMENT NEGOTIATIONS

The COVID-19 pandemic has, unfortunately, delayed the opioid MDL and its 
“spoke” cases as trial dates have continued to be postponed.43 The defendants are 
unlikely to push for a settlement without the pressure of a looming trial, and courts 
are hesitant to host a trial virtually due to the massive scale of opioid litigation. 
The argument has even been raised that settlements should not move forward 
in the throes of a pandemic when many of the defendants are the very entities 
developing vaccines and serving in other capacities to help end the crisis.44 Still, 
plaintiffs, including Tribes, are pushing on, hoping to see negotiations continue 
and a settlement reached without delay.

The amicus brief represents 
around 78% of all federally 

recognized Tribes in the U.S.
“

”
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TREATY RIGHTS:  
CHEYENNE ARAPAHO “BAD MEN” SUIT

Not all Tribes have taken the approach of 
joining the opioid MDL. For example, in 2020, 
the Cheyenne and Arapaho Tribes brought suit 
against the United States asserting claims under 
the “bad men among the whites” clause of the 
Treaties of Medicine Lodge and Fort Laramie.45 

This treaty provides that “if bad men among the 
whites, or among other people subject to the 
authority of the United States…commit any wrong 
upon the person or property of the Indians” then 
the government will both expel the offender and 

reimburse the victim for the harms they sustained.46 The Cheyenne and Arapaho pursued 
an argument in the Court of Federal Claims that under the “bad men” clause, they should 
be reimbursed by the United States for wrongful acts of “corporate pharmaceutical opioid 
manufacturers, distributors, and their agents” who caused harm to the Tribe via a “civil 
conspiracy” to produce opioid addiction in individuals “within the economic proximity of 
the Tribe,” including the Tribal community.47

On December 9, 2020, the Court of Federal Claims dismissed the Tribes’ suit, in part because 
it found the Tribes failed to meet the “elements” of a “bad men” claim with its argument of 
harm by “Opioid Bad Men” with “economic proximity” to the Tribal community.48 In walking 
through the elements of the treaty claim, the court borrowed frequently from its prior 
decisions and found that a corporate entity, like an opioid manufacturer, is not cognizable 
as a “bad man.”49 Further, the court determined the “wrong” the Tribes alleged the “Opioid 
Bad Men” committed did not rise to the standard of prior case law pertaining to “bad men” 
clauses which held that the “wrong” must rise to the criminal level and includes only on-
reservation wrongs and off-reservation wrongs 
that arose on the reservation.50 Though the 
Tribes argued the “Opioid Bad Men” activities 
had a direct “economic proximity” to Tribal 
lands, the court was unconvinced and found 
that this was not a close enough connection to 
wrongs occurring on Tribal lands.51 

Though unsuccessful in asserting the “bad men” claims, the Cheyenne and Arapaho 
Tribes’ suit indicates a creative way for the Tribal Nations to fight opioid manufacturers, 
distributors, and pharmacies in court. Treaty rights can be a potent mechanism by which 
Tribes can defend their lands and people from harm, but courts are not always sympathetic 
to such arguments.

This treaty provides that “if bad 
men among the whites, or among 
other people subject to the 
authority of the United States…
commit any wrong upon the person 
or property of the Indians” then 
the government will both expel the 
offender and reimburse the victim 
for the harms they sustained.

“

”

Treaty rights can be a potent 
mechanism by which Tribes can 

defend their lands and people from 
harm, but courts are not always 
sympathetic to such arguments.

“

”
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CONCLUSION
The ongoing Tribal opioid litigation symbolizes how 
Tribal governments have protected their land and 
people from outside harm since time immemorial. 
Though federal law has constrained Tribal authority and 
jurisdiction, principles of Tribal sovereignty remain in 
force as a powerful weapon to combat illegal activities, 
such as those of opioid manufacturers, distributors, 
and pharmacies, as the result of which the vast majority 
of Tribes have suffered grave harm. Through the Tribal 
Track MDL and other suits including treaty-rights claims, 
Tribes are exercising their sovereign right to protect 
their people and governments from further damage as 
a result of this broad crisis sweeping across Tribal lands 
as distinct from other local and state governments.
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